BY JULIA CARDI
LAW WEEK COLORADO

When Mari Newman first began
taking on cases on behalf of exotic
dancers, she thought the primary fight
in the cases would be for fair labor
practices in pay and conditions of their
employment. She hadn’t imagined she
would end up fighting for their most
basic ability to challenge the condi-
tions of their employment in court.
As niche and salacious as litigating on
behalf of exotic dancers might seem,
she came to realize that at their most
fundamental, the cases are about em-
ployees fighting for pay for the work
they do.

“The salacious part of it is that
it’s dancers,” Newman said. “The ba-
sic part is that it’s about exploitive
employers that use the same tools as
other oppressive work environments.”

Newman sees the cases she has
taken on as aligning with her whole
practice’s goal of representing the un-

derdog against corporate or govern-
ment abuses of power. She has two
current cases pending in U.S. District
Court against adult entertainment
establishments in which she has filed
for class action certification — one
against Shotgun Willie’s and the other
against national companies that own
clubs across the country including PT’s
Showclub, La Boheme, Diamond Caba-
ret and Penthouse in Denver. Failure
by the establishments to pay wages
under the Fair Labor Standards Act and
the Colorado Wage Claim Act compris-
es an essential claim in the cases.
Newman said the structure under
which the dancers work as indepen-
dent contractors rather than employ-
ees, which has included not paying
dancers wages, charging them house
fees to dance and requiring them to
share tips, has been challenged in
courts across the U.S. The cases date
back to at least 1987, with Jeffcoat v.
State, Department of Labor in Alaska.
Dozens of state and federal district
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courts, as well as the 4th and 5th Cir-
cuits, have found that dancers at adult
entertainment clubs are employees ac-
cording to wage laws.

Newman herself won a 2015 sum-
mary judgment in Mason v. Fantasy,
LLC., against Fantasy Gentlemen’s
Club in Fort Collins for violations of
the FLSA and the Colorado Minimum
Wage Act.

The suits Newman has been work-
ing on have brought attention to a key
issue increasingly scrutinized across
a host of industries — that of binding
arbitration clauses. Their use recently
received attention in October when
the U.S. Senate voted against a rule
banning financial companies from us-
ing forced arbitration clauses to block
class actions.

Newman said exotic dancers she
has represented are required to sign
contracts that include mandatory ar-
bitration provisions and class action
waivers and said this keeps the dancers

from challenging their employment
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classification in court.

“What it means is that primar-
ily low-income women are required to -
pay the same amount as these massive
corporations (for arbitration) in order
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Donald Trump' and other” prominent
figures as well as Southwest Airlines
and TripAdvisor have looked -at the
medium of Twitter and to what extent
that informs certain types of doctrines
about when a court find something to
be actionable defamation versus when
is it considered to be rhetorical hyper-
bole.

Zansberg sees issues of data access
as another prominent topic within me-
dia law currently. He said that present
models for requesting information just
aren’t working.

Zansberg serves as the president
of the Colorado Freedom of Informa-
tion Coalition, which comprises sev-
eral media entities, organizations and
individuals and helps them under-
stand and utilize the state’s open re-
cords laws. Last session, the coalition
| succeeded in amending the Colorado
} Open Records Act to ensure access to
| digital records in digital formats.
| “With the shrinking of the main-
| stream media, they simply can’t be as
: aggressive and robust as they have in
| times past, so it really has fallen on
|

public interest groups and other peo-
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ple to monitor the conduct of the gov-
“ernment,” Zansberg said.

He said government entities were
sending entire printouts of databases
or lengthy PDFs that were not search-
able, or would simply say a request can
be fulfilled if someone wants to come
and scan thousands of pages of re-
cords. '
“We’re swimming in more informa-
tion, in particular government infor-
mation, than ever before, as a result of
the digital revolution,” he said. “Ironi-
cally, many of the laws haven’t kept up
have made it more difficult to access
government records.”

~ Kaley LaQuea, KLaQuea@circuitmedia.com

to try to get the law enforced on an in-
dividualized basis,” she said. “And they

“can’t do it collectively.” Newman em-

phasized the establishments’ efforts to
keep challenges to employment clas-
sification out of court show they know
their treatment of dancers is illegal.
Critics of arbitration clauses have
pointed to the right to sue “enshrined”
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disparity between the sides.

“Where you’re dealing with a con-
flict between two  parties of -equal
strength, when there’s similar bargain-
ing power, then it might be an appro-
priate and efficient way to get conflicts
resolved,” Newman said. “That could
not be further from the truth here,
where the conflict is between large cor-
porations with teams of lawyers and
the low-income women they are ex-
ploiting.”

law, but then calling them ‘lessees’ or
Dicensees,’ in order to avoid paying
them the wages they are entitled to as
employees,” she said. “And then they
present the contract:in a way that’s co-
ercive and in a way that’s designed so
that the dancers in that moment don’t
have the requisite legal capacity to con-
tract.” )

In addition to perpetuating the op-
portunity for exploitation of the danc-
ers, Newman said she believes keeping

“The salacious part of it is that it’s dancers. The
basic part is that it’s about exploitive employers
that use the same tools as other oppressive work
environments.”

—Mari Newman, civil rights attorney
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in the Constitution. From a bird’s-eye
perspective, Newman said she believes
arbitration agreements do not belong
in employment ‘disputes because the
employer -always' has significantly
more power than the worker.

“It’s ~a pretty: fundamental issue
in terms of the three=pillar system of
government we have that’s ‘being en-
croached upon when parties lose their
tight to have legal claims heard by the
judiciary;” she said. She explained ar-
bitration might have more of a place
when there is not a significant power

She said she believes the agree-
ments are not enforceable, in part be-
cause they contfain punitive measures
to stop the dancers from challenging
their employment terms. Newman ex-
plained the dancers also often receive
them after drinking or-while still un-
dressed.

For a contract 1o be enforceable, the
parties must have the appropriate legal
‘capacity to enter into it. -

“It is fundamentally an illegal con-
tract to begin with because they’re
treating them as employees under the

the cases out of court perpetuates the
stigma surrounding sex work in gener-
al. But she reiterated the cases she has
taken on are truly about basic employ-
ment principles. .

“My perspective is these are women
doing legal work and they deserve to
get paid for it,” she said. “The goal of
the cases is to allow their legitimate
legal claims to be heard in a public
court in order to get them paid and in
order to change the conduct of clubs
locally and nationally.” «

—Julia Cardi, JCardi@circuitmedia.com

LAW FIRM BREAKUPS
CONTINUED FROM PAGE 14...

CFO, and convince them to stay on
and assist with at least part of the lig-
uidation, Seserman said. That entails
negotiating compensation deals that
incentivize them sticking around and
turning down job offers they might
have in hand elsewhere.

TAKING CARE OF THE CLIENTS

One of the primary tasks in 'wind-
ing down a firm is notifying clients of
the closure and returning their files
to them when necessary. That can be
a monumental task: in the Gorsuch
Kirgis dissolution, the firm had 16,000
Bankers Boxes of stored client files
that staff had comb through-and then
notify those clients at their last known
addresses, Seserman said.

Since then, Colorado has adopted
ethics rules dictating firms’ responsi-
bilities for document retention, and
today firms must also account for the
vast amount-of electronic files they
have and deal with them accordingly.

“One of the things that we as law-
yers and companies have to remind
ourselves of occasionally is, if you
have a document retention policy that
says a client fileis to be destroyed two
years after the matter has closed ...
that applies to electronics too,” Seser-
man said.

There’s also the question of con-
tinuity and making sure that clients’
matters aren’t dropped. Sometimes a
departing attorney will keep an active
case, but other times the firm will have
to find “a new home” for the case, Se-
serman said. “What if a lawyer says, ‘I
don’t want that case to come with me?’
Then who’s the lawyer? The firm is.
You’ve got to make sure the ball isn’t
dropped.” The firm must notify clients

- in active litigation that their lawyers

have gone elsewhere and what their
options are. :

MANAGING THE CREDITORS

When a firm has to close, odds are
it doesn’t have money to pay off all of
its creditors. And that’s where the firm
has the highest risk of a lawsuit, Seser-
man said. “Creditors by and large are
going to get aggressive.”

The lease on office space is often
the largest exposure, as firms typically
sign expensive multi-year terms. Isaa-
cson Rosenbaum had seven years left
on itslease at the time it was shutting
down, Seserman said. Law firms try not
to sign a lease with a personal guaran-
ty, which would put them on the hook
when they break the lease, but most of
them end up with guaranties on their
lease agreements, he said.

Making the landlord unhappy dur-
ing liquidation can lead to a host of
worst-case scenarios for a law firm be-

cause it often has the power to lock a
firm out of its office, denying access to
files and computers. Could the ‘land-
lord be liable if a case is about to go
to trial, but gets dismissed because it
prevented the lawyers from accessing
their case files? That might be nego-
tiable on the front end; Seserman said.

Many firms-sign multi-year terms
with office equipment leasing compa-
nies, as well, and breaking those leases

~can likewise bring unexpected issues.

A five-year, $300-a-month -lease for
printers and copiers, for example,
“may very well say ....inthe event you
stop making payments or otherwise
breach, all of the remaining payments
are accelerated and you’re responsible
for shipping the equipment back to
[the leasing company],” Seserman said.

The closing firm could have many
outstanding - balances with = smaller

-vendors besides, owing money to"a

web developer for work on the website,
for example, and may try to prioritize
one creditor over another.
Then there’s the decision on wheth-
er to declare bankruptcy. “It provides a
lot of protection on the financial side,
but it also costs a lot of money,” Ses-
erman noted. Bankruptcy also entails
giving up control over the disposition
of assets and client files: Gorsuch Kir-
gis and Isaacson Rosenbaum didn’t
end up going bankrupt, he added. ¢
— Doug Chartier, DChartier@circuitmedia.com
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